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Office Action Summary 




Application No. 
09/178,840 



Examiner 



Curtis E. Sherrer 



H Responsive to communication(s) filed on Oct 26, 1998 . • ' 

□ This action is FINAL. 

l^S^^^^^^^^- 136 U.S.C. S 133). Extensions of time may be obtained under the provisions of 

37 CFR 1.136(a). 
Disposition of Claims 

is/are pending in the application. 

K Claim(s) 1^ , , ~ 

. , , is/are withdrawn from consideration. 

Of the above, clatm(s) 

is/are allowed. 

□ Clainn(s) . . ^ 

Is/are rejected. 

□ Clainn(s) . — — ~ 

is/are objected to. 

□ Claim(s) ^ ~ 

are subject to restriction or election requirement. 

Kl Claims 1-21 

Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The drawing(s) filed on „ is/are objected to by the Examiner. 

□ The proposed drawing correction, filed on is Approved Qlisapproved. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

□ Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d). 

□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) 



|_J fC(.^^;iVCU III f-vyi-niv^«w.w. . . , 

□ received in this national stage application from the International Bureau (PCT Rule 17.2(a)). 



*Certified copies not received: . 

□ Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 

Attachment(s) 

□ Notice of References Cited, PTO-892 

□ Information Disclosure Statement(s), PTO-1449, Paper No(s). 

□ Interview Summary, PTO-413 

□ Notice of Draftsperson's Patent Drawing Review, PTO-948 

□ Notice of Informal Patent Application, PTO-152 
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Art Unit: 1761 



DETAILED ACTION 



Election/Restriction 

1 . Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1-9, drawn to a process for the production of a cereal wort or beer having 
a high content of soluble beta-glucan, classified in class 426, subclass 16. 

II. Claims 10-19, drawn to a cereal wort or beer having a more than 0.2% by weight 
of soluble beta-glucan, classified in class 426, subclass 590+. 

III. Claims 20-21, drawn to a partially germinated cereal grain, classified in class 426, 
subclass 618. 

2. The inventions are distinct, each from the other because of the following reasons: 
Inventions I and II are related as process of making and product made. The inventions are 
distinct if either or both of the following can be shown: (1) that the process as claimed can be 
used to make other and materially different product or (2) that the product as claimed can be 
made by another and materially different process (MPEP § 806.05(f)). In the instant case the 
product as claimed can be made by another and materially different process, for example, by 
simply adding beta glucan from any source. 

3. Inventions II and III are related as mutually exclusive species in an intermediate-fmal 
product relationship. Distinctness is proven for claims in this relationship if the intermediate 
product is usefiil to make other than the final product (MPEP § 806.04(b), 3rd paragraph), and 



Application/Control Number: 09/178,840 
Art Unit: 1761 



Page 3 



the species are pater^tably distinct (MPEP § 806.04(h)). In the instant case, the intermediate 
product is deemed to be useful as a breakfast food ingredient and the inventions are deemed 
patentably distinct since there is nothing on this record to show them to be obvious variants. 
Should applicant traverse on the ground that the species are not patentably distinct, applicant 
should submit evidence or identify such evidence now of record showing the species to be 
obvious variarits or clearly admit on the record that this is the case. In either instance, if the 
examiner finds one of the inventions anticipated by the prior art, the evidence or admission may be 
used in a rejection under 35 U.S.C. 103(a) of the other invention. 

Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, restriction for examination 
purposes as indicated is proper. 

4. Because these inventions are distinct for the reasons given above and the search required 
for Group I is not required for Group II, restriction for examination purposes as indicated is 

proper. 

5. Applicant is advised that the reply to this requirement to be complete must include an 
election of the invention to be examined even though the requirement be traversed (37 
CFR 1.143). 

6. Applicant is reminded that upon the cancellation of claims to a non-elected invention, the 
inventorship must be amended in compliance whh 37 CFR 1 .48(b) if one or more of the currently 
named inventors is no longer an inventor of at least one claim remaining in the application. Any 
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amendment 



of inventorship must be accompanied by a petition under 37 CFR 1 .48(b) and by the 



fee required under 37 CFR 1.17(1). 

7. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Curtis Sherrer whose telephone number is (703) 308-3847. ^ examiner 
can normally be reached on Tuesday through Friday from 6:30 to 4:30. 

8. If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's supervisor, 
David Lacey, can be reached on (703)-308-3535. The fax phone number for this Group is 
(703)-305-3602. 

9. Any inquiry of a general nature or relating to the status of this application should be 
directed to the Group receptionist whose telephone number is (703) 308-0661 . 




Curtis E. Sherrer 
July 22, 1999 



